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INCORPORATION

Explores incorporation of the Bill of Rights against the 
states as provided for in the Fourteenth Amendment.  
Highlights the controversies about incorporation as 
well as significant incorporation cases.

All persons born or naturalized in the United States and subject to the jurisdiction thereof, are 
citizens of the United States and of the States wherein they reside.  No State shall make or 
enforce any law which shall abridge the privileges or immunities of citizens of the United States; 
nor shall any State deprive any person of life, liberty, or property, without due process of law; nor 
deny to any person within its jurisdiction the equal protection of the laws.

–FOURTEENTH AMENDMENT, SECTION 1



Incorporation—the application of parts of the Bill of Rights to the 
states through the Fourteenth Amendment—is a complex legal 
and constitutional issue.  Incorporation deals with two significant 
questions:  Does the Constitution/Fourteenth Amendment permit 
states to understand the fundamental rights of Americans in 
fundamentally different ways?  Which level of government can 
best protect those rights?  The concept of incorporation is key 
to understanding the explosion of cases involving the Bill of 
Rights in the 20th and 21st centuries, as well as the increased 
role of the Supreme Court in defining and defending the rights of 
Americans.

INCORPORATION
The Bill of Rights and

UNIT OBJECTIVES 

Students will:

�� Explain the constitutional 
significance of the 
Fourteenth Amendment.

�� Analyze the constitutional 
implications of 
incorporation.

�� Evaluate how the 
Fourteenth Amendment 
has been used to protect 
individual rights.

�� Analyze the various 
approaches to 
incorporation in the 
twentieth and twenty-first 
centuries.

�� Appreciate the concept of 
“fundamental fairness.”

SYNOPSIS OF LESSONS

Lesson 1: What is 
Incorporation?
Students are introduced to 
the history of the Fourteenth 
Amendment, its impact 
on the Bill of Rights, and 
potential problems raised by 
the concept of incorporation.

Lesson 2: Who Should 
Protect Our Fundamental 
Freedoms?
Students explore the impact 
of incorporation on American 
life and discuss how citizens 
can best exercise and defend 
their rights

CONSTITUTIONAL 
PRINCIPLES

�� Individual 
Responsibility 

�� Liberty

�� Natural Rights

FOUNDERS’ 
QUOTES

“The best general 
key for the solution 
of questions of 
power between our 
governments is the 
fact that every foreign 
and federal power is 
given to the federal 
government and to 
the states every power 
purely domestic.” 

–THOMAS JEFFERSON

KEY TERMS

Due process

Equal protection

Fourteenth 
Amendment

Fundamental fairness

Incorporation 

Total incorporation 



LESSON OBJECTIVES 

Students will:

�� Explain the constitutional 
significance of the 
Fourteenth Amendment.

�� Contrast the Founders’ 
divergent views 
about which level of 
government can best 
protect individual liberty.

�� Analyze the constitutional 
implications of 
incorporation.

�� Evaluate how the 
Fourteenth Amendment 
has been used to protect 
individual rights. 

LE
SS
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CONSTITUTIONAL PRINCIPLES

�� Federalism 

�� Natural Rights

MATERIALS

�� Handout A: Background Essay - What Is 
Incorporation? 

�� Handout B: The Nation, the States, and 
Liberty

�� Handout C: Consequences of Incorporation 
(five copies needed) 

RECOMMENDED TIME

One 50-minute class period.

STANDARDS
�� NCHS (5-12): Era III, Standards 3B, 3C; Era V, 

Standards 3B, 3C; Era IX, Standards 4A, 4C; 
Era X, Standard 2E

�� CCE (9-12): IIA1 

�� NCSS: Strands 1, 2, 5, 6, and 10

�� Common Core: RI.8, RI.9

LESSON OVERVIEW

What is the significance of the Fourteenth Amendment? It was written to ensure 
that freed slaves would be treated as citizens. But, in the twentieth century, 
the courts have extended its protections to various classes of people in various 
circumstances. This concept of incorporation means that the federal government 
uses the Fourteenth Amendment to address limitations on liberty by states against 
their citizens. But, does incorporation give the federal government too much 
power? 

What Is Incorporation?

245
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LESSON PLAN

Background/Homework  10 minutes the day before

Have students read Handout A: Background Essay—What Is Incorporation? Encourage students 
to answer the “Critical Thinking” questions at the end of the essay.

Warm-Up 15 - 20 minutes

A. Briefly review with the students the key points and/or the “Critical Thinking” questions from 
Handout A.

B. Distribute (or project on a whiteboard) Handout B: The Nation, the States, and Liberty. Give 
students 4-5 minutes to answer the questions. Spend a few minutes discussing their responses.

Activity 20 - 30 minutes

A. Ask for five volunteers to present to the class from Handout C: Consequences of 
Incorporation. Encourage them to read their parts expressively and energetically.

B. Once students have finished the presentation, discuss the following questions with the entire 
class:

�� Who was affected by the teachers’ decisions? 

�� Who was affected by the principal’s decision? 

�� Who was affected by the superintendent’s decision? 

�� Why did the superintendent incorporate her decision? Who would have liked or disliked her 
first decision? Her second decision?

�� In the real world of schools, at which level (class, school, or district) is it easiest to get 
changes made? Hardest to get changes made?

�� What are the advantages or disadvantages of incorporation?

�� Some say that incorporation has resulted in an expansion of our liberties. Others say that 
incorporation has resulted in an expansion of the federal government. What do you say?

Homework/Extensions
A. Have students find an online article about a fundamental freedom protected by the Bill of 

Rights. Students should:

1. Identify the fundamental right.

2. Identify the amendment protecting that fundamental right.

3. Describe what action is being taken by either the federal or state government concerning 
the fundamental right.
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4. Explain whether or not the action violates a fundamental right

5. Determine the best way to resolve any conflict between the individual’s freedom and the 
government’s position.

B. Have each student research their state constitution and bill of rights. They could create a chart, 
listing their state provisions in one column and the provisions of the federal Bill of Rights in the 
other. 

1. Does the federal Bill of Rights protect certain rights that the state constitution does not?  
Or vice-versa? 

2. Do the citizens of their state “need” the Fourteenth Amendment to secure their rights?



A
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What is Incorporation?
B A C K G R O U N D  E S S AY

A
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Whose Actions Did the Bill of 
Rights Limit?

In 1791, the Bill of Rights protected 
American citizens only against the 
actions of the national government. 
Forty years later, the Supreme Court 
confirmed this situation. In Barron v. 
Baltimore (1833), the Court noted that 
the federal constitution did not prohibit 
an individual state from executing 
heretics, shutting down newspapers, 
or confiscating property. The Bill of 
Rights protected individuals against 
the actions of the federal government. 
It did not limit state action. Individual 
states had their own bills of rights, but 
these differed from state to state. Many 
thought the Court’s decision supported 
the constitutional principle of federalism. 
Others were concerned that the states 
could limit fundamental liberties. 

Why Was the Fourteenth 
Amendment Written?

After the Civil War, America was 
struggling over how to treat former 
slaves. Three amendments were passed 
by Congress and ratified by the states. 
The Thirteenth Amendment abolished 
slavery. The Fourteenth Amendment 
guaranteed citizenship to the freed 
slaves. The Fifteenth Amendment 
guaranteed to former male slaves the 
right to vote.

The first section of the Fourteenth 
Amendment states that all who are 
born or naturalized in the United 
States are citizens. The Amendment 
continues, “No State shall make or 
enforce any law which shall abridge the 
privileges or immunities of the citizens 
of the United States…”

How Did the Fourteenth 
Amendment Change the Bill of 
Rights?

The significant part of this 
statement is the first two words: “No 
State…” The Founders intended 
that the Bill of Rights be protections 
against the federal government only. 
Now, the Fourteenth Amendment 
placed limitations on what the state 
governments could do.

Five years later, a case about 
butchers (the Slaughter House Cases, 
1873) provided an opportunity to clarify 
which rights, if any, were protected 
against both state and federal 
governments. The answer: not very 
many. The Privileges or Immunities 
Clause did not “bring within the power 
of Congress the entire domain of civil 
rights heretofore belonging exclusively 
to the States.” Twenty years later, the 
Courts had a different view of these 
protections.
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What is the Due Process Clause?
The next section of the Fourteenth 

Amendment, the Due Process clause, 
also places limits on the actions of 
states: “…nor shall any State deprive 
any person of life, liberty, or property, 
without due process of law.” Due 
process means that the laws themselves 
are fair. The procedures for enforcing 
those laws must also be fair.

In Quincy Railways v. Chicago 
(1897), the Supreme Court ruled that 
the state violated due process when 
it took property without paying just 
compensation. By using the Fourteenth 
Amendment to apply part of the Bill 
of Rights to a state action, the Court 
opened the door for similar protections.

A good example of the debates over 
expanded protection is Frank Palko 
of Connecticut. In 1935, Palko killed 
two police officers and escaped after 
stealing a phonograph. He was found 
guilty of second-degree murder and 
sentenced to life in prison. Prosecutors 
appealed, hoping for a death penalty, 
and a state law permitted a second trial. 

In that trial, he was found guilty of first-
degree murder and was sentenced to 
death.

Palko took his case to the Supreme 
Court. His attorneys argued that, 
because of the due process protection 
of the Fourteenth Amendment, the 
Connecticut law that had permitted two 
different trials was in violation of the 
Fifth Amendment protection against 
double jeopardy. The Court ruled 
against Palko and he was executed in 
1938.

What is the Equal Protection 
Clause?

Finally, the Equal Protection Clause of 
the Fourteenth Amendment says, “[No 
State will] deny to any person within its 
jurisdiction the equal protection of the 
laws.”

This clause means that states must 
apply the law equally. States cannot 
discriminate against people or groups 
of people arbitrarily. Of course, all 
people do not have to be treated the 
same way. For example, states can 
require some people to wear glasses 
when they drive. However, they cannot 
ban people from driving because of 
their race.

The understanding of the equal 
protection clause has changed over 
time. In Plessy v. Ferguson (1896), 
the Supreme Court held that racial 
segregation by a state-owned railroad 
did not violate the equal protection 
clause. In Brown v. Board of Education 
(1954), the Court ruled that “separate 
but equal” segregated classrooms 
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were in violation of the Fourteenth 
Amendment. Today, the clause is 
understood to protect various classes 
of people from discrimination by 
government.

What Is Incorporation and Why is 
It Controversial?

During the twentieth century, 
protections provided by the Bill of 
Rights against the national government 
were incorporated (meaning “included 
within”) the protections against state 
or local governments. In the Gitlow v. 
New York (1925) case, the Supreme 
Court ruled that the First Amendment’s 
protection of free speech applied to 
the states as well as to the federal 
government. Since then the Supreme 
Court has extended the protections of 
the Bill of Rights one right at a time one 
case at a time. Today, almost all of the 
protections of the Bill of Rights have 
been incorporated so that they now 

limit all levels of government.
Many debate whether incorporation 

is a good idea. Incorporation can 
speed up the process of ensuring 
that everyone’s basic liberties are 
protected. Some have even referred 
to the Fourteenth Amendment as the 
“second” Bill of Rights.

Others argue that the Founders were 
very clear that the Bill of Rights should 
apply only to actions of the federal 
government. Keeping the federal 
government out of state issues is a 
way to help to ensure that the federal 
government cannot get too much 
power.

Incorporation means that thousands 
of controversies have been decided 
by federal judges. In 1895, around 
400 cases were filed with the Supreme 
Court. Today, over 10,000 cases are 
filed annually. It seems that fewer 
people are making more decisions 
about the nature of our fundamental 
rights.

Preserving the Bill of Rights © THE BILL OF RIGHTS INSTITUTE250
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Comprehension Questions
1. What are three important clauses [parts of sentences] in the first section of the 

Fourteenth Amendment?

2. Can you think of a time when you (or someone you know) was denied due 
process?

3. Can you think of a time when you (or someone you know) was denied equal 
protection under the law?

4. Why do some people call the Fourteenth Amendment the “Second Bill of 
Rights”?

5. What is incorporation?

6. Do you agree/disagree with most of the Founders that the Bill of Rights should 
apply only to actions of the federal government? Why?
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The Nation, the States, and Liberty

In the 1780s, James Madison believed that the greatest threat to liberty came from 
the individual states, not from Congress. Accordingly, he favored allowing Congress to 
veto state laws. 

“A constitutional negative [veto] on the laws of the States 
seems equally necessary to secure individuals against 
encroachments [limitations] on their rights.”

 –JAMES MADISON TO THOMAS JEFFERSON, 24 OCTOBER, 1787

 “No state shall violate the equal rights of conscience…”

 –JAMES MADISON

1. Restate each of Madison’s ideas in your own words. 
 
 __________________________________________________________________________  
 
 __________________________________________________________________________

2. How did Madison’s proposal for protecting individual liberties above differ from the 
language used in the final version of the First Amendment?  
 
Congress shall make no law respecting the establishment of religion, or the free exercise 
thereof…  
 
 ____________________________________________________________________________________  
 
 ____________________________________________________________________________________



© THE BILL OF RIGHTS INSTITUTE  Preserving the Bill of Rights 253

3. Restate in your own words each of these excerpts from the Fourteenth Amendment. 

All persons born or naturalized in the United States, and subject to the jurisdiction 
thereof, are citizens of the United States and of the State wherein they reside.

 
 __________________________________________________________________________  
 
 __________________________________________________________________________

[No State] shall deprive any person of life, liberty, or property, without due process 
of law.

 
 __________________________________________________________________________  
 
 __________________________________________________________________________

[No State shall] deny to any person within its jurisdiction the equal protection of the 
laws.

 
 __________________________________________________________________________  
 
 __________________________________________________________________________

4.  As a result of incorporation, individuals who are unhappy with how states protect 
their liberties can bring suit in federal courts. Does it matter whether the state 
governments or the federal government has the power to protect our rights? 
 
 __________________________________________________________________________  
 
 __________________________________________________________________________
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Directions: Read your assigned part with expression.

Student: Both my government teacher 
and my English teacher have said that I 
will have two hours of homework each 
night. This is so unfair. I’m going to 
speak with them. (Turning to English 
teacher) Mr. Smith, will you please 
reconsider?

Mr. Smith: On second thought, that 
does seem to be too much homework. 
I’ll plan to assign thirty minutes about 
twice a week—that should do it.

Student: Terrific. (Turning to 
government teacher) Ms. Jones, how 
about you?

Ms. Jones: There is just so much to 
cover in this course, and I can’t do it 
all in class. You will just have to budget 
your time so you can spend two hours 
each night on government homework.

Student: This is just ridiculous. I’m 
going to speak to the principal. (Turning 
to the principal) Principal Hart, what do 
you think about two hours of homework 
each night?

Principal Hart: I agree that the policy 
is unfair. It only applies to government 
class. Students in all classes will now 
be given two hours of homework each 
night.

Student: That’s not what I was 
expecting. Now the entire school is 
affected by that stupid homework 
requirement. I’m going to speak with 
the superintendent. (Turning to the 
superintendent) Superintendent Sole, 
my principal is violating the rights of 
students in our school by requiring 
every course to have two hours of 
homework each night. This isn’t fair.

Superintendent Sole: I agree that 
the policy isn’t fair. Students in your 
school have too much homework and 
students in some schools have too little. 
In order to be fair to everyone, I am 
going to incorporate my decision so 
that it applies not only to your school 
but to every school. From now on, every 
class in every high school in the district 
will have no more than 30 minutes of 
homework once a week.

Student: Now that’s what I’m talkin’ 
about! But some of my friends in other 
high schools where they didn’t have 
very much homework might not be too 
happy. (Long pause.)

Student: It’s six months later now. 
Can you believe this e-memo that the 
superintendent sent out to all schools? 

C

254

Consequences of Incorporation
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Superintendent Sole: Students and 
teachers, I have reconsidered my 
homework policy and realize that I 
have given you too much free time. 
Therefore, I am changing the policy. 
From now on, all students in all classes 
in all schools will have 30 minutes of 
homework every night.

Student: That is so unfair. I’m going to 
ask my teachers to change things. And 
if they say no, I’ll talk to the principal. 

And if they say no, I’ll go back to the 
superintendent.

Mr. Smith and Ms. Jones (together): 
Sorry, it’s a district policy. We can’t 
change it.

Principal Hart: Sorry, it’s a district 
policy. I can’t change it.

Superintendent Sole: Sorry, you asked 
me to make decisions about homework 
policy, and I’ve made them for the 
district. I’m not going to change.
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LESSON OVERVIEW

Incorporation’s effects have been far reaching—perhaps even more than the 
writers of the Fourteenth Amendment could have imagined. The role of the 
federal government has been significantly transformed, as has the role of the 
Supreme Court. The basic responsibility of government to protect fundamental 
rights has not changed. However, citizens and the courts are still working to 
determine exactly what those rights are and who should best protect them.

Who Should Protect Our 
Fundamental Freedoms?

LESSON OBJECTIVES 

Students will:

�� Describe fundamental 
freedoms.

�� List the multiple 
protections provided by 
the Bill of Rights.

�� Review Supreme Court 
incorporation cases.

�� Assess the constitutional 
implications of 
incorporation.

�� Appreciate the challenges 
in defining fundamental 
freedoms.

LE
SS

O
N

 2

CONSTITUTIONAL PRINCIPLES

�� Federalism 

�� Natural Rights

MATERIALS

�� Handout A: Background Essay—Who Should 
Define Our Fundamental Freedoms? 

�� Copies of the Bill of Rights

�� Handout B: Attitude Inventory

�� Handout C: Fundamental Freedoms?

�� Handout D: Incorporation Cases Chart

RECOMMENDED TIME

One 50 minute class period.

STANDARDS

�� NCHS (5– 12): Era III, Standards 3B, 3C; Era V, 
Standards 3B, 3C; Era IX, Standards 4A, 4C; 
Era X, Standard 2E

�� CCE (9– 12): IIA1 

�� NCSS: Strands 1, 2, 5, 6, and 10

�� Common Core: RI.8, RI.9
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Background/Homework  10 minutes the day before

A. Have students read Handout A: Background Essay – Who Should Define Our Fundamental 
Freedoms? Encourage students to think about the “Critical Thinking” questions at the end of 
the essay. 

B. Have them also complete Handout B: Attitude Inventory. They should take the survey twice: 
once before reading the essay and again after reading the essay.

Warm–Up  15-20 minutes

A. Briefly review with the students the key points and/or the “Critical Thinking” questions from 
Handout A.

B. Review responses to Handout B: Attitude Inventory. Ask students the following:

1. Did your responses change after reading the essay? If so, how and why? 

2. Would you be bothered if your state allowed 18-year-olds to purchase  
alcohol but a neighboring state did not? What if the situation were reversed? 

3. What if your state did not permit trial by jury but a neighboring state did? 

4. Is the right to purchase alcohol a fundamental freedom? Is the right to trial by jury a 
fundamental freedom? 

5. What is a fundamental freedom?

6. How does your state government protect your rights? How does the federal government 
protect your rights?

Activity  20–30 minutes

A. Distribute Student Handout C: Fundamental Freedoms? along with a copy of the Bill of Rights 
from the Appendix. Give students about ten minutes (working in pairs) to complete their list.

B. Ask students to circle those rights which they think are fundamental freedoms. They may circle 
as few or as many as they wish, but should be prepared to discuss their selection.

C. Distribute Handout D: Incorporation Cases Chart and give students time to indicate in the 
Incorporation column on Handout C which freedoms have been incorporated against the 
states. Discuss the following questions with the entire class:

1. Which rights listed in the Bill of Rights have not been incorporated? Why?

2. Would your conscience be “shocked” if some rights listed in the Bill of Rights were denied 
you by your state government? Which rights are those? 

LESSON PLAN
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3. Are those rights fundamental freedoms?

4. Which list of fundamental freedoms is longer, yours or the Supreme Court’s (as indicated by 
the rights that have been incorporated)? How do you account for the differences? Is your 
list too long? Is the Court’s too short? 

5. Looking at Handout D, do you observe any patterns in the cases; e.g. Types of issues 
decided? When they were decided? Amendments which were referenced?

Homework and Extension Options
A. Have students choose one of the rights which is not incorporated and write a “Letter to the 

Editor” either opposing or supporting incorporation. Their letter should include an explanation 
of why the right is/is not a fundamental freedom, and why it would be better for the citizens of 
their state if the right were/were not incorporated.

B. Have each student research one of the incorporation cases and write a one-paragraph 
explanation of why and how the Supreme Court incorporated the specific right in the case. 

T E A C H E R  N O T E S
_____________________________________________________________________________
_____________________________________________________________________________
_____________________________________________________________________________
_____________________________________________________________________________
_____________________________________________________________________________
_____________________________________________________________________________
_____________________________________________________________________________
_____________________________________________________________________________
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Who Should Define Our 
Fundamental Freedoms?
B A C K G R O U N D  E S S AY

“You have the right to remain silent. 
Anything you say may be used against 
you in a court of law. You have the right 
to consult with an attorney.”

You probably recognize these 
statements as part of the “Miranda 
warning.” This “warning” is named after 
a famous Supreme Court case, Miranda 
v. Arizona (1966). The Court ruled that 
suspects had the right to be informed of 
their rights.

Miranda is known as a “landmark” 
Supreme Court case because of the 
directions it offers for future decisions. 
You may be familiar with other 
landmark cases: Gitlow v. New York 
(1925), Everson v. Board of Education 
(1947), Mapp v. Ohio (1961), Gideon 
V. Wainright (1963). What do all these 
landmark cases have in common? Each 
decision reviewed protections against 
the federal government provided by the 
Bill of Rights and made those protections 
effective against the state governments. 
Each of these decisions incorporated 
part of the Bill of Rights against the 
states.

In the Gitlow case, the Supreme 
Court interpreted the Fourteenth 
Amendment to mean that the right of 
free speech must be recognized at the 
state level as well as the national level. 
Up to this point, the Bill of Rights only 
applied to the federal government. 

This meant that states could establish 
religions or refuse a person due process 
rights if those rights were not protected 
in their own state constitutions. 

What Is Selective Incorporation? 
What Is Total Incorporation?

There are two different approaches 
to incorporation. In the 1940s, some 
Supreme Court justices favored total 
incorporation: every single part of the Bill 
of Rights should be applied to the states. 

By the 1960s, other judges developed 
the idea of selective incorporation: only 
those rights guaranteed in the first eight 
amendments that are “fundamental 
and essential in the concept of ordered 
liberty” should be incorporated. The 
Court has to look at the “fundamental 
fairness” of laws. Are the laws fairly 
written? Are they fairly applied? 
Incorporation should only happen 
when the actions of a state violate a 
fundamental freedom and “shock the 
conscience.” 

Since the 1920s, provisions of the 
Bill of Rights have been incorporated 
selectively. Each right has been 
incorporated as a result of a specific 
Supreme Court decision. But, 
almost every single right has been 
incorporated. So, the result is almost 
total incorporation.

A



Why Does It Matter?
Whether the federal government or 

state governments can more effectively 
promote individual liberties is a 
question that has been debated since 
the Founding.

When the Founders ratified the Bill of 
Rights, individuals had very little contact 
with the federal government. Most 
people thought of themselves as citizens 
of their states. Most political decisions 
occurred at the state level. The influence 
of the federal government was generally 
limited to national defense and foreign 
relations. Citizens felt protected by their 
own state’s bill of rights.

Incorporation increased the role of 
the federal government in citizens’ 
lives. Many people now expect that 
the federal government—not the 
states—will be the main protector of 
individual rights. The Bill of Rights was 
originally a list of limits on the federal 
government. Incorporation means that 
these limits are enforced by the federal 
government.

Some legal scholars support 
incorporation. They see it as the 
fulfillment of the Declaration of 
Independence and its promise of 
“inalienable” rights. So, it seems only 
logical that those same rights should 
also be protected against the state 
government.

Incorporation also gives more power 
to American citizens. They now have 
a way to challenge most government 
action in federal court.

Other scholars think that 
incorporation gives the Supreme Court 
too much power to define “fundamental 
fairness.” Essentially, the federal 
government has veto power over state 
law. James Madison wanted this power 
for the federal government, but other 
Founders overruled him. 

What Is the Future of 
Incorporation?

In 2010, the Supreme Court 
incorporated one more right: the 
individual right to own handguns. In 
the landmark decision of McDonald 
v. Chicago (2010), the Court held that 
the right of an individual to “keep and 
bear arms” is a fundamental right. That 
right is incorporated by the due process 
clause of the Fourteenth Amendment. 
Therefore, it applies to the states.

One justice disagreed with this 
reasoning. Associate Justice Stephen 
Breyer wrote, “In sum, the Framers did 
not write the Second Amendment in 
order to protect a private right of armed 
self defense. There has been, and is, 
no consensus that the right is, or was, 
‘fundamental.’” 

If members of the Supreme Court 
disagree about what is a fundamental 
right, how can ordinary Americans 
figure it out? If the Supreme Court is the 
only institution to define “fundamental 
fairness,” what options do citizens have 
if they disagree with those definitions? 
Incorporation continues to be a 
controversial subject for all Americans.
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Critical Thinking Questions
1. Define “landmark case.”

2. Briefly describe the two different approaches to incorporation.

3. What actions taken by your state government would “shock” your conscience? 
What would be the best way to ensure that these actions don’t occur?

4. How has incorporation increased the role of the federal government in 
people’s lives?

5. The Bill of Rights was originally a list of limits on the federal government. 
Incorporation means that these limits are enforced by the federal government. 
What conflicts, problems, or tensions could this situation create?

6. Does the Supreme Court have too much power to define fundamental rights?

7. What are five or six fundamental rights shared by all Americans?



Attitude Inventory

Directions: Circle whether you agree or disagree with each statement. Complete this 
survey twice: once before you read the Handout A and once after you have read 
Handout A.

BEFORE 
READING

AFTER 
READING STATEMENT

AGREE

DISAGREE

AGREE

DISAGREE

1. If I were travelling outside the country, and someone 
asked me where I was from, I would most likely say 
“America” or “the United States.”

AGREE

DISAGREE

AGREE

DISAGREE

2. If I were travelling outside the country and someone 
asked me where I was from, I would answer “my 
state.” (Virginia, California, etc.)

AGREE

DISAGREE

AGREE

DISAGREE
3. My state government is the best protector of my 

rights.

AGREE

DISAGREE

AGREE

DISAGREE
4. The federal government is the best protector of my 

rights.

AGREE

DISAGREE

AGREE

DISAGREE
5. Every right protected by the federal Bill of Rights 

should also be protected by my state’s Bill of Rights.

AGREE

DISAGREE

AGREE

DISAGREE
6. The Supreme Court is qualified to determine what are 

my fundamental freedoms.

AGREE

DISAGREE

AGREE

DISAGREE
7. My state should have the power to make laws without 

the federal government looking over its shoulder.

AGREE

DISAGREE

AGREE

DISAGREE
8. If my state passes a law that limits my rights, I should 

be able to challenge that law in the Supreme Court.

AGREE 
DISAGREE

AGREE 
DISAGREE

9. If different states have different laws about things like 
gambling, drinking age, speed limits, etc., that is a 
good thing. States are more likely to pass laws in the 
best interests of their citizens.

B
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Directions: Using a copy of the Bill of Rights, list the specific rights or freedoms 
guaranteed by each amendment. The number of blanks corresponds to the number of 
freedoms. 

Next, circle those rights which you think are “fundamental freedoms.” Circle as many 
or as few as like, but be prepared to defend your selections.

When you are done, use Handout D: Incorporation Cases to determine which of these 
freedoms have been incorporated against the states. Circle “Yes” or “No” in the column.

AMENDMENT AND FREEDOMS INCORPORATED?

First Amendment

1.  YES NO

2.  YES NO

3.  YES NO

4.  YES NO

5.  YES NO

6. Freedom to associate (an additional right inferred by the 
Court)

YES NO

Second Amendment

1.  YES NO
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AMENDMENT AND FREEDOMS INCORPORATED?

Third Amendment

1.  YES NO

Fourth Amendment

1.  YES NO

2.  YES NO

3. Freedom from punishment based on unlawfully seized 
evidence (an additional right inferred by the Court)

YES NO

Fifth Amendment

1.  YES NO

2.  YES NO

3.  YES NO

4.  YES NO

Sixth Amendment

1.  YES NO

2.  YES NO

3.  YES NO
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AMENDMENT AND FREEDOMS INCORPORATED?

4.  YES NO

5.  YES NO

6.  YES NO

7.  YES NO

8.  YES NO

Seventh Amendment

1.  YES NO

2.  YES NO

Eighth Amendment

1.  YES NO

2.  YES NO

3.  YES NO
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Incorporation Cases ChartD

Directions: Use this chart to determine which freedoms listed on Handout C: 
Fundamental Freedoms have been incorporated against the states.

YEAR CASE AMENDMENT/FUNDAMENTAL R IGHT

1869 The Justices v. Murray
7th – freedom from re-examination of facts at 
trial

1897 Chicago, Burlington, & Quincy 
Railway Co. v. Chicago 5th – right to just compensation

1925 Gitlow v. New York 1st – right to free speech

1931 Near v. Minnesota 1st – right to free press

1932 Powell v. Alabama 6th – right to counsel in capital cases

1937 DeJonge v. Oregon 1st – freedom of peaceful assembly

1940 Cantwell v. Connecticut 1st – freedom to practice religion

1947 Everson v. Board of Education 1st – freedom from establishment of religion 

1948 In re Oliver
6th – right to public trial and notice of 
accusation

1949 Wolf v. Colorado 4th – freedom from unreasonable search & 
seizure

1958 NAACP v. Alabama 1st – freedom to associate

1961 Mapp v. Ohio 4th – freedom from unlawfully seized 
evidence

1962 Robinson v. California 8th – freedom from cruel & unusual 
punishment

1963 Gideon v. Wainwright 6th – right to counsel in all felony cases
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YEAR CASE AMENDMENT/FUNDAMENTAL R IGHT

1963 Edwards v. South Carolina 1st – freedom to petition

1963 Ker v. California 4th – right to specified standards for legal 
warrants

1964 Malloy v. Hogan 5th – freedom from self-incrimination

1964 Aguilar v. Texas 4th – right to legal warrants

1965 Pointer v. Texas 6th – right to confront witnesses

1966 Parker v. Gladden 6th – right to impartial jury

1967 Klopfer v. N. Carolina 6th – right to speedy trial

1967 Washington v. Texas 6th – right to process for obtaining witnesses

1968 Duncan v. Louisiana 6th – right to jury 

1969 Benton v. Maryland 5th – freedom from double jeopardy

1972 Rabe v. Washington 6th – right to notice of accusation

1972 Argersinger v. Hamlin
6th – right to counsel in all criminal cases with 
a jail term

2010 McDonald v. Chicago 2nd – right to own handguns


