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FEDERALISM
Explores the powers reserved to the states as provided 
by the Tenth Amendment.  Explains the Founders’ 
understanding of a federalist system and the expansion 
and contraction of federal government power.

The powers not delegated to the United States by the Constitution, nor prohibited by it to 
the States, are reserved to the States respectively, or to the people.

–TENTH AMENDMENT 

The Congress shall have the power …To regulate Commerce with foreign Nations, and 
among the several States, and with the Indian Tribes.

–COMMERCE CLAUSE, UNITED STATES CONSTITUTION ARTICLE I, SECTION 8, CLAUSE 3

The Congress shall have the power …To make all Laws which shall be necessary and proper 
for carrying into Execution the foregoing Powers, and all other Powers vested by this 
Constitution in the Government of the United States or in any Department or officer thereof.

–ELASTIC CLAUSE, UNITED STATES CONSTITUTION, ARTICLE I, SECTION 8, CLAUSE 18



Before and since the states ratified the Constitution, people 
debated what powers the Constitution gives the federal 
government. The relationship between the states and the 
federal government, and the relation of the people to both of 
these entities, stood as the central issues of the Constitutional 
Convention. In the new system of government, the Founders 
envisioned a strong, but limited, federal government, though the 
states maintained most of their powers. This power-sharing—or 
federal— system divides the powers and functions of government 
between the states and the federal government.

FEDERALISM
The Bill of Rights and

UNIT OBJECTIVES 

Students will:

�� Recognize how the 
Supreme Court has 
found government 
action constitutional or 
unconstitutional based on 
the Commerce Clause.

�� Understand the purposes 
of a federal system.

�� Understand criticisms 
of a strong central 
government, as well 
as objections to state 
sovereignty.

�� Understand the Federalist 
and Anti-Federalist 
visions of the proper 
relationship between 
state and federal power.

SYNOPSIS OF LESSONS

Lesson 1: What is a Federal 
Republic?
Students explore different 
options available to the 
Founders in the organization 
of the government.

Lesson 2: What is the 
Commerce Clause?
Students analyze the 
Founders’ intentions in 
giving Congress the power 
to “regulate Commerce with 
foreign Nations, and among 
the several States, and 
with the Indian tribes,” and 
understand the ways power 
granted to Congress in the 
Commerce Clause has been 
interpreted by the Supreme 
Court through American 
history.

CONSTITUTIONAL 
PRINCIPLES

�� Federalism

�� Limited 
government 

�� Natural rights

FOUNDERS’ 
QUOTES

“The powers delegated 
by the proposed 
Constitution to the 
Federal Government, are 
few and defined. Those 
which are to remain in the 
State Governments are 
numerous and indefinite. 
…The powers reserved 
to the several States will 
extend to all the objects, 
which, in the ordinary 
course of affairs, concern 
the lives, liberties and 
properties of the people; 
and the internal order, 
improvement, and 
prosperity of the State.”

– JAMES MADISON

KEY TERMS

Commerce

Commerce Clause

Jim Crow laws

Ratify

Rights

Segregation



LESSON OBJECTIVES 

Students will:

�� Identify powers belonging 
to the national government, 
state government, and 
shared by both.

�� Understand Article 
I, Section 8 of the 
Constitution and the Tenth 
Amendment.

�� Understand Federalist and 
Anti-Federalist views of the 
power-sharing relationship 
between the national 
government and the states.

�� Analyze current events in 
the context of federalism.

�� Evaluate issues and 
determine if they would 
be best dealt with at the 
national level, state level, 
or neither. 

CONSTITUTIONAL 
PRINCIPLES

�� Federalism

�� Limited government

�� Natural rights
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MATERIALS

�� Highlighter Pens in Blue, Yellow, and Green

�� Key Terms

�� Handout A: Background Essay—What Is a 
Federal Republic?

�� Handout B: Patrick Henry at the Virginia 
Ratifying Convention

�� Handout C: James Madison and Federalism - 
Excerpts from Federalist No. 39

�� Handout D: Federalism Venn Diagram

�� Handout E: Article I, Sections 8, 9, 10 of the 
Constitution and the Tenth Amendment

�� Handout F: State Power—Criticisms and 
Responses

RECOMMENDED TIME

Two 50-minute class periods.

STANDARDS

�� NCHS (9-12): Era III, Standards 2A, 3B, and 3C

�� CCE (9-12): IB1, IIA1, IID3, IIIA1, IIIA2, IIIB1, 
IIIC1, IIIC3

�� NCSS: Strands 6 and 10

�� Common Core: RI.4, RI.8, RI.9, RH.4, RH.5, 
SL.1

LESSON OVERVIEW

The constitutional principle of federalism holds that the people delegate certain 
powers to the national government in the Constitution. All those powers not 
delegated to the national government remain with the states and the people. 
For the Founders, the principle of federalism was a means of protecting liberty 
by limiting and dividing government power. After the failure of the Articles of 
Confederation, many people realized the need for a stronger central government. 
The delegates to the Constitutional Convention were tasked with the difficult duty 
of crafting a government that appropriately distributed the power between the 
national government and states. 

What is a Federal Republic?

217
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LESSON PLAN

Background/Homework  20 minutes the day before

On the day prior to the lesson, have students read Handout A: Background Essay—What Is a 
Federal Republic? Instruct students to answer the questions at the end of the essay. 

Warm-Up 20 - 30 minutes

A. As students enter, hand one student a copy of the Patrick Henry quotation on Handout 
B: Patrick Henry at the Virginia Ratifying Convention. Once class has started, ask that 
student to stand up and read the quotation aloud. Lead the class in a discussion about Henry’s 
concerns.

B. Divide students into small groups and distribute Handout C: James Madison and Federalism: 
Excerpts from Federalist No. 39. After students have completed it, lead the class in a 
discussion of the questions. See the answer key for suggested responses.

Activity 45-60 minutes

A. Have students complete Handout D: Federalism Venn Diagram individually.

B. Divide students into groups of four and have them read Handout E: Article I, Sections 8, 9, 
10 of the Constitution and the Tenth Amendment.

C. While in groups, students should identify any similarities or differences between what they 
wrote on Handout D and the powers listed in the Constitution on Handout E.

D. Have students continue to work in their groups using Handout E to identify additional ways in 
which the people’s rights are protected by limits on the powers of Congress.

E.  As a class, briefly discuss their results and observations about the similarities and differences 
between their Venn diagrams and the Constitution.

�� How did the Founders view the size of the federal government and its relationship with the 
state governments?

�� How did the Founders dictate limits on government power to protect the rights of the 
people?

Wrap-Up  10 minutes

A. As a large group, ask students to share their responses to the final critical thinking question 
from Handout A: To what extent should the national government make laws concerning the 
controversial topics listed below? Use the Constitution to frame your response:

�� Health insurance

�� Education standards

�� Marriage and family law

�� Medical marijuana

�� Assisted suicide
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B. Bring the conversation back to Patrick Henry’s concern at the Virginia Ratifying convention. 
Taking the history of the United States and these current issues into account, has the principle 
of federalism endured? Was Patrick Henry right? Explain. 

Homework/Extensions
A. Using the local newspaper, television coverage, or an online news source, have students 

identify a current federalism issue and write an abstract for one of the reports they find. The 
abstract should address the “reporter questions”: who, what, why, when, where, results, 
and analysis. In the “analysis” section, have students explain why the issue is an example of 
federalism, and how they think it should be resolved.

B. Have students identify a portion(s) of Article I, Sections 8, 9, and the Tenth Amendment that 
they would like to revise to clearly specify the duties of Congress, powers denied to Congress, 
and/or the powers of the states. After revising the relevant portions, answer the following 
questions:

�� Why did you make the changes?

�� How would the proposed changes affect the country today?

�� How do your revisions reflect the principles of federalism and limited government?

C. Have students research current issues of federalism such as same-sex marriage, health care, 
or national standards in education. Are these issues best left to individual states, or should 
the national government be involved? Ask students to take a position on whether the federal 
government or state governments would best handle their topic and to prepare to defend the 
chosen position in a debate.

D. Have students complete Handout F: State Power—Criticisms and Responses as a bridge 
between this lesson and lesson two of this unit.  



A
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What Is a Federal Republic? 
B A C K G R O U N D  E S S AY

The Founders were always wary 
of government power. They wrote 
the Constitution to make a strong 
government, but to limit its authority. 
One way they did this was to create 
a federal republic. The national 
government was given specific powers, 
and others remained with the states 
or the people. These two separate 
powers – the national government and 
state governments – could co-exist 
because the national government was 
given only those powers specified in 
the Constitution. Among these were 
the powers to regulate commerce 
between states, to coin money, to raise 
armies, and to collect taxes. This type of 
political system is defined as federalism. 
The states have their laws, but they are 
also subject to the laws of the federal 
government. This separation gives the 
states greater autonomy to create laws 
based on the will of their citizenry. 

Another way the principle of 
federalism was applied in the 
Constitution was in the structure 
of the U.S. Congress. The people 
would be represented in the House 
of Representatives. States would be 
equally represented in the Senate, with 
each state legislature selecting two 
Senators. In this manner, both the states 
and the people would have a say in 
federal laws. 

The Federalist/Anti-Federalist 
Debate

The two major political groups at 
the time of the Founding were the 
Federalists and the Anti-Federalists. 
They disagreed about the new 
distribution of power. Many Anti-
Federalists had been happy with the 
Articles of Confederation and feared 
that the new central government 
created by the Constitution would take 
over the states. They believed that the 
states should retain more power, and 
they argued that the new Constitution 
should not be ratified. They were 
especially alarmed by vague phrases in 
the listing of Congress’s powers, such as 
“necessary and proper,” and “general 
welfare.” They worried these words 
might be interpreted as broad grants of 
power to allow the federal government 
to interfere with the powers of the 
states and the liberties of the people. 
They also believed the people needed 
a bill of rights to protect themselves 
from the national government. 

Federalists favored the Constitution 
as written. They supported a strong 
but constrained central government 
and weaker state governments. 
They believed that state powers and 
individuals’ rights were secure under 
the Constitution because the central 
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government’s role was limited by the 
list of enumerated powers (Article 
I, Section 8), as well as by the list of 
denied powers (Article I, Section 9). 
The Constitution did not list powers 
of states because it was assumed the 
states kept all the powers given to them 
by their state constitutions except those 
given to the federal government and 
those powers denied to states in Article 
I, Section 10. 

The Tenth Amendment
The Federalists eventually won 

the debate when the Constitution 
was ratified (approved) in 1789 by 
the required number of states, but 
calls for a bill of rights continued. In 
fact, eight states submitted lists of 
proposed amendments along with 
their ratifications. The one amendment 
proposed by all was the principle now 
contained in the Tenth Amendment.

The Tenth Amendment states: 
“The powers not delegated to the 
United States by the Constitution, 
nor prohibited by it to the states, are 
reserved to the states respectively, or 
to the people.” The Founders included 
the Tenth Amendment to support the 
constitutionally-limited nature of the 
federal government. It highlights the 
fact that the states and the people keep 
all powers not given by the Constitution 
to the federal government. If a power is 
not given to the federal government, it 
remains with the states or the people. 

Changes to Our Federal System
The Seventeenth Amendment 

further changed the balance of 
federalism when it was added to the 
Constitution in 1913. The Seventeenth 
Amendment provided for the direct 
election of Senators to U.S. Congress 
by the people of each state. State 
governments would no longer be 
represented in one house of Congress. 
Supporters of this change believed it 
resulted in a more democratic society. 
Critics argued that the change resulted 
in more federal laws that infringed on 
the powers of states or that carried 
mandates with no funding attached. 

The Fourteenth Amendment, ratified 
after the Civil War in 1868, dramatically 
altered the federal republic created by 
the Founders. By limiting the types of 
laws states could pass, the amendment 
struck a blow to state sovereignty. 
About sixty years after it was passed, 
the Supreme Court began using the 
Fourteenth Amendment to apply Bill 
of Rights limits to the states. Until the 
1920s, the Bill of Rights only applied to 
the federal government. This expansion 
of the Fourteenth Amendment became 
the cornerstone for equal protection 
under federal law for all individuals in 
the states, too. 

Legislation also altered the balance 
of power between the national 
government and the states. After 
the Civil War, a majority of states 
enacted Jim Crow laws requiring racial 
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segregation. By September 1949, only 
fifteen U.S. states had no segregation 
laws. The U.S. armed forces and much 
of the federal government were also 
segregated. In response to state 
segregation laws, many argued for 
increased federal power. They pointed 
to the legal inequality and violation 
of natural rights caused by such 
laws. They claimed a strong federal 
government could correct such wrongs. 
They made the case that states often 
commit wrongful acts, and that the 
federal government is an important 
force to correct these wrongs. Others 
disagreed, pointing out that the 
federal government did nothing to 
protect citizens’ rights over decades 
of segregation. The 1954 Supreme 
Court case Brown v. Board of Education 
marked the beginning of the Civil Rights 
Movement toward equal treatment 
in public life and the end of the Jim 
Crow period. Later federal legislation 
intended to correct civil rights violations 
by states included the Civil Rights Act 
(1964) and the Voting Rights Act (1965). 
These laws and the enforcement of 
them came almost a century after the 
passage of the Fourteenth Amendment.

The Debate over Federalism 
Debates over federalism often 

turn to other topics. Critics of 
federalism argue that a strong 

national government is needed 
to address unequal treatment by 
states. A patchwork of laws across 
the country makes it difficult for 
individuals and families who travel 
or move. Supporters of federalism 
argue that state power allows the 
states to make policies that meet the 
needs of their citizens, or to adopt 
successful policies from other states. 
What is acceptable for the people in 
some states—casinos and gambling, 
for example—may not be welcome 
in others. Finally, some supporters of 
federalism ask: why would the people 
elected to federal offices do any better 
at protecting rights than people in 
states offices would? The answer to 
these questions, they say, is not to trust 
certain leaders more than others, but 
to hold all officials accountable to the 
requirements set by the Constitution. 

The Founders believed, like many 
political philosophers, that the desire for 
power was a natural human tendency. 
This power could be used to do bad 
things as easily as it could be used to 
do good things. The American federal 
system was designed to prevent 
abuses of power and protect freedom. 
Neither a very strong federal system 
nor complete state independence has 
been shown to be perfect. Finding the 
right balance of power has been vital 
to liberty—as well as controversial—
throughout our history. 
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Comprehension Questions
1. What is the principle of federalism?

2. What does the Tenth Amendment state?

3. How did the Fourteenth and Seventeenth Amendments alter the system of 
federalism originally established in the Constitution? 

4. To what extent should the national government make laws concerning the 
controversial topics listed below? Use the following sources to frame your 
response: Article I, Section 8; Article I, Section 9, Article IV; Article VI, the 
Tenth Amendment, the Fourteenth Amendment. 

a. Health insurance

b. Education standards

c. Marriage and family law

d. Medical marijuana

e. Assisted suicide



B
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Patrick Henry at the Virgina 
Ratifying Convention

“And here I would make this inquiry of those worthy characters who composed a part 
of the late federal Convention. I am sure they were fully impressed with the necessity 
of forming a great consolidated government, instead of a confederation. That this is a 
consolidated government is demonstrably clear; and the danger of such a government 
is, to my mind, very striking. I have the highest veneration for those gentlemen; but, 
sir, give me leave to demand, What right had they to say, We, the people? My political 
curiosity, exclusive of my anxious solicitude for the public welfare, leads me to ask, 
Who authorized them to speak the language of, We, the people, instead of, We, the 
states? States are the characteristics and the soul of a confederation. If the states 
be not the agents of this compact, it must be one great, consolidated, national 
government, of the people of all the states!”

–PATRICK HENRY, VIRGINIA RATIFYING CONVENTION, JUNE 4, 1788



James Madison and Federalism: 
Excerpts from Federalist No. 39C
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Directions: Using three highlighter pens, read the following passages from Federalist 
No. 39 and discuss the questions below. Numbers in brackets show paragraph 
numbers from the complete essay, and all italics are Madison’s. Note vocabulary tips 
(for underlined terms) at the end.

• Where Madison uses the term, “national,” think “We the People,” and highlight 
those aspects blue. 

• Where he uses the term “federal,” think, “We the States,” and highlight those 
aspects yellow. 

• Where he says we have both federal and national influences, highlight in green. 

1. RATIFICATION OF THE CONSTITUTION [10] 
“[R]atification is to be given by the people, not as individuals composing one 
entire nation, but as composing the distinct and independent States to which they 
respectively belong. …The act, therefore, establishing the constitution, will not be 
a national, but a federal act.”

2. THE HOUSE OF REPRESENTATIVES [12] 
“[The House of Representatives] will derive its powers from the people of America; 
and the people will be represented in the same proportion, and on the same 
principle, as they are in the legislature of a particular state. So far the government is 
national, not federal.”

3. THE SENATE [12] 
“[The Senate] will derive its powers from the states, as political and co-equal societies; 
and these will be represented on the principle of equality in the Senate, as they now 
are in the existing Congress. So far the government is federal, not national.” 

4. GOVERNMENT POWER [14] 
“The idea of a national government involves in it, not only an authority over the 
individual citizens, but an indefinite supremacy over all persons and things, so far 
as they are objects of lawful government…[T]he proposed government cannot be 
deemed a national one; since its jurisdiction extends to certain enumerated objects 
only, and leaves to the several States a residuary and inviolable sovereignty over all 
other objects…”



5. AMENDING THE CONSTITUTION [15] 
“[On] the authority by which amendments are to be made, we find it neither wholly 
national nor wholly federal. Were it wholly national, the supreme and ultimate 
authority would reside in the majority of the people of the Union…Were it wholly 
federal on the other hand, the concurrence of each State in the Union would be 
essential to every alteration that would be binding on all…In requiring more than a 
majority, and particularly in computing the proportion by States, not by citizens, it 
departs from the national and advances towards the federal character; in rendering 
the concurrence of less than the whole number of States sufficient, it loses again the 
federal and partakes of the national character…”

6. SUMMARY [16] 
“The proposed Constitution … [is] neither a national nor a federal Constitution, but 
a composition of both. In its foundation it is federal, not national; in the sources 
from which the ordinary powers of the government are drawn, it is partly federal 
and partly national; in the operation of these powers, it is national, not federal; in 
the extent of them, again it is federal, not national; and, finally, in the authoritative 
mode of introducing amendments, it is neither wholly federal nor wholly national.“
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Comprehension Questions:
1. According to Madison, did the Constitution provide for a nation of people or a 

nation of states—or both? Explain.

2. To what extent was Alexander Hamilton on target in this statement: “This 
balance between the National and State governments ought to be dwelt 
on with peculiar attention, as it is of the utmost importance. It forms a 
double security to the people. …Indeed, they will both be prevented from 
overpassing their constitutional limits by a certain rivalship, which will ever 
subsist between them.“ (1788)

VOCABULARY
Ratification: official approval
Derive: to receive from a specific source
Indefinite: difficult to determine
Supremacy: having the highest authority 
or power
Enumerated: listed

Residuary: remaining
Inviolable: sacred; permanent 
Sovereignty: independence
Reside: originate in
Concurrence: agreement
Alteration: change; amendment



D
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Federalism Venn Diagram

Directions: Use the spaces below to show what powers you think should belong to 
each level of government. 

Federal 
Government 

Powers

1.  

2.  

3. 

State  
Government 

Powers

1.  

2.  

3. 

1.  

2.  

3. 

Shared
Powers



Directions: Work with your group to complete the following.

1. Write your own title for each section or amendment.

2. Compare the ways you divided power between state and federal levels with the 
system the Founders provided in the Constitution. 

3. What reasoning can you see behind the way the Founders divided power? Why were 
certain powers given to the federal government, but not others? Why were the powers 
not delegated to the federal government reserved to the states and the people? 

4. Identify and underline ways in which the people’s rights are protected by limits on 
the powers of Congress. Be prepared to explain the significance of each point that 
you identify.

E
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Article I, Sections 8, 9, 10 of the 
Constitution and the Tenth Amendment

ARTICLE I, SECTION 8 

Your title:  ____________________________________________________________________

The Congress shall have power to lay 
and collect taxes, duties, imposts and 
excises, to pay the debts and provide 
for the common defense and general 
welfare of the United States; but all 
duties, imposts and excises shall be 
uniform throughout the United States;

To borrow money on the credit of the 
United States;

To regulate commerce with foreign 
nations, and among the several states, 
and with the Indian tribes;

To establish a uniform rule of 
naturalization, and uniform laws on the 
subject of bankruptcies throughout the 
United States;

To coin money, regulate the value 
thereof, and of foreign coin, and fix the 

standard of weights and measures;
To provide for the punishment of 

counterfeiting the securities and current 
coin of the United States;

To establish post offices and post 
roads;

To promote the progress of science 
and useful arts, by securing for limited 
times to authors and inventors the 
exclusive right to their respective 
writings and discoveries;

To constitute tribunals inferior to the 
Supreme Court;

To define and punish piracies and 
felonies committed on the high seas, 
and offenses against the law of nations;

To declare war, grant letters of 
marque and reprisal, and make rules 
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concerning captures on land and water;
To raise and support armies, but no 

appropriation of money to that use shall 
be for a longer term than two years;

To provide and maintain a navy;
To make rules for the government 

and regulation of the land and naval 
forces;

To provide for calling forth the 
militia to execute the laws of the 
union, suppress insurrections and repel 
invasions. 

To provide for organizing, arming, 
and disciplining, the militia, and for 
governing such part of them as may 
be employed in the service of the 
United States, reserving to the states 
respectively, the appointment of the 
officers, and the authority of training 
the militia according to the discipline 

prescribed by Congress;
To exercise exclusive legislation in all 

cases whatsoever, over such District (not 
exceeding ten miles square) as may, 
by cession of particular states, and the 
acceptance of Congress, become the 
seat of the government of the United 
States, and to exercise like authority 
over all places purchased by the 
consent of the legislature of the state in 
which the same shall be, for the erection 
of forts, magazines, arsenals, dockyards, 
and other needful buildings;—And

To make all laws which shall be 
necessary and proper for carrying 
into execution the foregoing powers, 
and all other powers vested by this 
Constitution in the government of the 
United States, or in any department or 
officer thereof.

ARTICLE I, SECTION 9 

Your title:  ____________________________________________________________________

The migration or importation of 
such persons as any of the states now 
existing shall think proper to admit, shall 
not be prohibited by the Congress prior 
to the year one thousand eight hundred 
and eight, but a tax or duty may be 
imposed on such importation, not 
exceeding ten dollars for each person.  
The privilege of the writ of habeas 
corpus shall not be suspended, unless 
when in cases of rebellion or invasion 
the public safety may require it. 

No bill of attainder or ex post facto 
Law shall be passed. 

No capitation, or other direct, tax 

shall be laid, unless in proportion to the 
census or enumeration herein before 
directed to be taken. 

No tax or duty shall be laid on articles 
exported from any state. 

No preference shall be given by any 
regulation of commerce or revenue to 
the ports of one state over those of 
another: nor shall vessels bound to, or 
from, one state, be obliged to enter, 
clear or pay duties in another. 

No money shall be drawn from 
the treasury, but in consequence of 
appropriations made by law; and a 
regular statement and account of receipts 
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and expenditures of all public money shall 
be published from time to time. 

No title of nobility shall be granted 
by the United States: and no person 
holding any office of profit or trust 

under them, shall, without the consent 
of the Congress, accept of any present, 
emolument, office, or title, of any kind 
whatever, from any king, prince, or 
foreign state.

ARTICLE I, SECTION 10 

Your title:  ____________________________________________________________________

No state shall enter into any treaty, 
alliance, or confederation; grant letters 
of marque and reprisal; coin money; emit 
bills of credit; make anything but gold 
and silver coin a tender in payment of 
debts; pass any bill of attainder, ex post 
facto law, or law impairing the obligation 
of contracts, or grant any title of nobility.

No state shall, without the consent of 
the Congress, lay any imposts or duties 
on imports or exports, except what may 
be absolutely necessary for executing its 
inspection laws: and the net produce of 

all duties and imposts, laid by any state 
on imports or exports, shall be for the 
use of the treasury of the United States; 
and all such laws shall be subject to the 
revision and control of the Congress.

No state shall, without the consent of 
Congress, lay any duty of tonnage, keep 
troops, or ships of war in time of peace, 
enter into any agreement or compact 
with another state, or with a foreign 
power, or engage in war, unless actually 
invaded, or in such imminent danger as 
will not admit of delay.

TENTH AMENDMENT

Your title:  ____________________________________________________________________

The powers not delegated to the United States by the Constitution, nor prohibited 
by it to the states, are reserved to the states respectively, or to the people.
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F State Power – Criticisms and 
Responses

Directions: Read the essay and be ready to discuss the questions that follow.

One major criticism of strong state 
power comes from the legacy of slavery. 
After the Civil War and Reconstruction 
enslaved people had been freed, but 
they were not equal under the law. A 
majority of states enacted Jim Crow 
laws (after a black character in popular 
variety shows of the time). These 
laws outlawed interracial marriage, 
and they legalized segregation and 
unequal treatment based on race. By 
1914, every Southern state and many 
Northern ones had passed laws that 
preserved two separate societies: 
one for whites, and one for blacks 
and “non-whites.” Blacks could not 
use white facilities like restrooms, 
restaurants, or parks, or even be buried 
in the same cemeteries as whites. In the 
case of Plessy v. Ferguson (1896), the 
Supreme Court upheld separate but 
equal accommodations. By September 
1949, only fifteen U.S. states had no 
segregation laws. 

The National Association for the 
Advancement of Colored People 

(NAACP) launched a strategy of 
challenging these laws in court. The 
cases eventually made their way to the 
Supreme Court. The first major legal 
blow to Jim Crow laws came with the 
landmark 1954 decision of Brown v. 
Board of Education. In this case, the 
Supreme Court found that segregation 
violated the equal protection clause 
of the Fourteenth Amendment. This 
eventually meant that the states would 
have to follow the directions of the 
federal government and integrate 
their schools. The 1954 Brown case 
marked the beginning of the Civil Rights 
Movement toward equal treatment in 
public life and the end of the states’ 
use of federalism to make Jim Crow 
laws. Later federal legislation, intended 
to overcome the use of federalism to 
violate civil rights by states, included 
the Civil Rights Act (1964) and the 
Voting Rights Act (1965). These laws 
and the enforcement of them came 
almost a century after the passage of 
the Fourteenth Amendment. 



Responses to Jim Crow
In response to Jim Crow laws, many argued for increased federal power. They 

pointed to the legal inequality and violation of natural rights caused by such laws, and 
that a strong federal government could correct such wrongs. They made the case that 
states often commit wrongful acts, and that the federal government is an important 
force to correct these wrongs.

Others disagreed, pointing out that national governments have no better record of 
protecting rights than states do. The federal government did not effectively protect 
citizens’ rights during centuries of slavery and segregation. If more power were given 
to the federal government in the name of protecting rights, what would happen if 
officials then used that greater power to do bad things that affected the whole nation? 
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Critical Thinking Questions
1. How does the legacy of slavery relate to the principle of federalism?

2. What are some arguments for and against increased federal power in response 
to state violations of rights?

3. Which arguments are most persuasive? 



LESSON OBJECTIVES 

Students will:

�� Analyze the Founders’ 
intentions in giving 
Congress the power to 
“regulate Commerce 
with foreign Nations, and 
among the several States, 
and with the Indian 
tribes.”

�� Understand the 
ways power granted 
to Congress in the 
Commerce Clause has 
been interpreted by the 
Supreme Court through 
American history.

�� Evaluate arguments for 
and against federalism as 
a principle. 

�� Determine whether 
federalism helps or harms 
freedom. 

LE
SS
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 2

CONSTITUTIONAL PRINCIPLES
�� Federalism

�� Limited government 

�� Natural rights

MATERIALS

�� Handout A: Background Essay —How Has the 
Supreme Court Interpreted the Commerce 
Clause?

�� Handout B: Federalism: For or Against? 

�� Handout C: Commerce Clause Timeline

 
RECOMMENDED TIME

One 50-minute class period.

STANDARDS

�� NCHS (9-12): Era III, Standards 2A, 3B, and 3C

�� CCE (9-12): IB1, IIA1, IID3, IIIA1, IIIA2, IIIB1, 
IIIC1, IIIC3

�� NCSS: Strands 6 and 10

�� Common Core: RI.4, RI.8, RI.9, RH.4, RH.5, 
SL.1

LESSON OVERVIEW

The battle between the power of the federal government and state governments 
has been an ongoing struggle during the course of our nation’s history. Congress’s 
power to regulate interstate commerce, granted in the Commerce Clause, is often 
invoked as justification for laws regulating a wide variety of economic activities. 
How much power does the Commerce Clause allow the federal government to 
have over the states? This question has been addressed by the Supreme Court, 
but with varying results. With a couple of notable exceptions, the Court’s decisions 
after the New Deal resulted in expansion of the federal government’s power under 
the Commerce Clause.

What is the Commerce 
Clause?

233
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LESSON PLAN

Background/Homework  10 minutes the day before

On the day prior to class, have students read Handout A: Background Essay—How Has the 
Supreme Court Interpreted the Commerce Clause?

Warm-Up 10 - 15 minutes

Begin discussion of federalism by talking about a “real life” news story highlighting the topic. Visit 
the Teaching with Current Events pages of the Bill of Rights Institute website. Have a few student 
volunteers share articles with the class. 

Activity 20 - 25 minutes

Divide students into groups of three or four and have them complete Handout B: Federalism: For 
or Against?

Wrap-Up  10 - 15 minutes

A. Go over the chart and clarify any questions students have. 

B. Go over the chart and clarify any questions students have. 

�� What arguments of their own did students write in the chart? 

�� Which arguments are most convincing? 

�� Recalling their analysis of Federalist No. 39 (lesson one), how did the Founders believe the 
national government would have interpreted the Commerce Clause?

�� What trade-offs are involved in giving the federal government increased power over states 
and individuals? 
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Homework/Extensions
A. Have students complete Handout C: Commerce Clause Timeline.

B. Have students find additional examples of Commerce Clause rulings and add them to a larger 
version of the graph in Handout C. Using this background knowledge and observation of 
current events, predict what direction Commerce Clause rulings are likely to take in the near 
future.  What kinds of variables are likely to affect these rulings?  How do these issues reflect 
the issues of federalism and limited government?

C. The Fourteenth Amendment in 1868, as well as the Sixteenth and Seventeenth Amendments 
in the early twentieth century, dramatically changed the structure of our federal republic. State 
powers were diminished, and greater power shifted to the national government. Have students 
complete the readings and activities in the Incorporation unit of this book to learn more about 
this topic. 
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How Has the Supreme Court 
Interpreted the Commerce Clause? 
B A C K G R O U N D  E S S AY

A
When the Founders drafted a new 

Constitution in Philadelphia in 1787, 
they set out to address the economic 
problems of the 1780s by creating a 
national government that would have 
the authority to impose taxes, regulate 
foreign trade and, most importantly, 
create a common commercial policy 
among the various state governments. 
In the Federalist Papers, James Madison 
and Alexander Hamilton argued 
forcefully that the federal government 
needed these expanded powers in 
order to create a large free trading area 
within the continental United States and 
to regulate conflicting state economic 
interests for the common good. They 
also argued for a strong commercial 
policy to open up markets for foreign 
trade.

The reach of the Commerce Clause, 
found in Article I, Section 8 of the 
Constitution, is an important focus of 
debate about federal power. It states, 
“Congress shall have the power...
to regulate commerce with foreign 
Nations, and among the several States, 
and with the Indian Tribes.” The first 
Supreme Court case on this part of the 
Constitution was Gibbons v. Ogden 
in 1824. The Court held that the 
Commerce Clause granted Congress 
“the power to regulate; that is, to 
prescribe the rule by which commerce 

is to be governed.” That power 
extended to interstate commerce: 
“Comprehensive as the word ‘among’ 
is, it may very properly be restricted to 
that commerce which concerns more 
States than one.”

One of the first twentieth century 
cases to deal with the Commerce 
Clause was Hammer v. Dagenhart 
(1918). The Court ruled that the federal 
government could not outlaw child 
labor in manufacturing activities where 
the process took place in one state 
and did not cross state lines. The 
Justices might have agreed that it was 
a worthy goal to protect young children 
from long work hours. However, the 
Court did not agree that the federal 
government had the power to legislate 
on this issue. The Court found that the 
Tenth Amendment left this power to 
the states and that Congress could not 
make rules related to the production of 
goods where interstate commerce was 
not involved.

The New Deal
Midway through the twentieth 

century, Congress started using the 
Commerce Clause as the grounds for 
the enactment of many new types of 
laws to regulate not merely commerce, 
but the conditions of economic and 
social life. The Commerce Clause 
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has been a significant basis for the 
expansion of federal power. The 
Supreme Court changed its way of 
thinking in the 1930s under great 
political stress. President Franklin Delano 
Roosevelt proposed, and Congress 
passed, many new programs called the 
“New Deal.” One program was Social 
Security, which gave pensions and aid 
to the disabled and elderly through 
taxes paid by younger citizens. Other 
programs regulated the stock market. 
At first, the Supreme Court ruled in 
several cases that Congress had no 
authority to enact such laws. In 1937, 
President Roosevelt spoke out against 
the Supreme Court for its actions on the 
New Deal legislation. He wanted to be 
able to add one new justice for every 
current justice over the age of 70. Most 
experts now view his idea as a political 
plan to help his legislation. Some of 
the political conflict eased when one 
justice began voting to support the New 
Deal. Another justice retired and was 
replaced by a supporter of the New Deal 
programs.

The new majority found the increased 
federal power of New Deal legislation 
constitutional. The Supreme Court was 
going in a new direction. Congress was 
now able to create laws regulating, 
banning, and supporting a wide range 
of activities, and it did. Laws would 
be upheld as long as the Court was 
convinced that the regulated activities 
had a close and substantial relation to 
interstate commerce. Federal power 
expanded dramatically for over fifty 
years.

Lopez, Morrison, and Raich
After 59 years of upholding 

legislation, in 1995 the Court ruled 
that Congress had gone too far under 
the Commerce Clause. In United 
States v. Lopez (1995), the Court 
struck down a federal law that created 
gun-free school zones. Congress had 
argued that because schools prepared 
people for the business world, there 
was a connection between schools 
and interstate commerce. Therefore, 
Congress argued, it could regulate guns 
in school. However, the Court ruled 
that the law dealt only with possession 
of arms and not interstate commerce. 
The Court appeared to be continuing in 
this direction when it overturned parts 
of the Violence Against Women Act in 
the 2000 case of U.S. v. Morrison. The 
Court held that the Commerce Clause 
did not give Congress the power to 
allow rape victims to sue their attackers 
in federal court for money damages. 
In Gonzalez v. Raich (2005), however, 
the Court did not continue this trend. 
It ruled Congress could ban marijuana 
throughout the nation even when 
an individual state had laws allowing 
individuals to grow their own marijuana 
for medicinal purposes. The Court 
reasoned that the policy within that 
single state would affect supply and 
demand, and therefore Congress’s ban 
was sufficiently related to interstate 
commerce. 
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The Affordable Care Act
In NFIB v. Sebelius (2012), the 

Supreme Court upheld most of the 
2010 Affordable Care Act (ACA). The 
case involved a lawsuit by 26 state 
governments and multiple private 
plaintiffs, including the National 
Federation of Independent Business—
the nation’s largest small business 
organization. They challenged the 
constitutionality of two key parts 
of the ACA: the individual health 
insurance mandate, which requires most 
Americans to purchase government-
approved health insurance by 2014, and 
a provision forcing state governments 
to greatly expand the Medicaid health 
care program for the poor, or risk losing 
all their existing Medicaid funds. 

The federal government claimed 
that the individual mandate was 
authorized by the Commerce Clause, 
the Necessary and Proper Clause, and 

the Tax Clause – which gives Congress 
the power to impose taxes. In a 5-4 
decision, the Supreme Court rejected 
the first two arguments, but upheld the 
mandate on the third. In other words, 
the Court ruled that the Commerce 
Clause did not give Congress the 
power to force Americans to buy 
health insurance. But the mandate 
was a constitutional by virtue of its 
taxing power. Though the text of the 
ACA refers to a “penalty” and not a 
“tax,” Chief Justice Roberts reasoned 
that it was not a real penalty because 
it was “not a legal command to buy 
insurance.” It was merely a requirement 
that violators pay a fine.  He also argued 
that the Court had a duty to construe 
the law as a tax, if such an interpretation 
were at all plausible, so as to give 
Congress the benefit of the doubt and 
avoid ruling that one of its laws was 
unconstitutional.  

Comprehension Questions:
1. What was the purpose of the Commerce Clause?

2. Why is Gibbons v. Ogden (1824) an important federalism case? 

3. Describe the shift that began around the time of the New Deal in the Supreme 
Court’s interpretation of the Commerce Clause. 

4. Do you think the Founders thought the Commerce Clause would be used to 
expand the power of the federal government? Why or why not?

5. What trade-offs are involved in giving the federal government increased 
power over states and individuals? 
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Federalism is the principle that divides the powers and functions of government 
between the national government and the states, designating certain powers that 
belong at the national level and reserving all other powers to the state governments. 

Directions: Read the following arguments. Then classify them by putting them in the 
correct column. Finally, fill in the chart with at least one additional argument of your 
own on each side. 

1. Throughout U.S. history, states have a long history of violating the rights of their 
citizens.

2. Throughout world history, national governments have a long history of violating the 
rights of their citizens.

3. State governments are closer to the people and can enact laws that allow the people 
there to govern themselves. 

4. A patchwork of laws makes it difficult for people who move from state to state. 

5. The division of power in the Constitution enables the national government to perform 
necessary functions while leaving the several states free to control their own affairs. 

6. If some states have education policies that promote better outcomes, it leaves people 
in other states with a disadvantage. 

7. Individuals are free to move to states where laws better reflect their preferences. 

8. After the Civil War, every Southern state, as well as many in the North, enacted Jim 
Crow laws.

9. The federal government did very little to stop every Southern state, as well as many in 
the North, from enacting Jim Crow laws. 

B Federalism: For or Against? 
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ARGUES IN FAVOR OF 
FEDERALISM  BOTH/NEITHER? ARGUES AGAINST FEDERALISM
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Commerce Clause Timeline

Directions: Place a dot and the corresponding number for each of the events listed 
in the boxes below in the correct position on the graph.  Then draw a line to connect 
the dots to indicate the historical trend with respect to the power of the national 
government based on the Commerce Clause rulings.

  HIGH

   

  

  LOW     1920 1930 1940 1950 1960 1970 1980 1990 2000 2010 2020

1. Hammer v. Dagenhart, 1918

2. Early New Deal Legislation

3. New Deal Legislation after 1937

4. Post-New Deal Legislation regulating 
a wide range of activities

5. U.S. v. Lopez, 1995

6. U.S. v. Morrsion, 2000

7. Gonzalez v. Raich, 2005

8. NFIB v. Sebelius, 2012

C

National  
Government’s  

Power


